ClVIL SERVI CE COW SSI ON M NUTES
Sept enber 6, 2000

A regular neeting of the Gvil Service Commi ssion was held at 2:30 p.m, in
Room 358 at the County Adm nistration Building, |600 Pacific H ghway, San
D ego, California.

Present were:

Mary Gaen Brumm tt

Roy Di xon

Barry |. Newman
Conprising a quorum of the Comm ssion
Absent wer e:

Sigrid Pate
Gordon Austin

Support Staff Present:
Larry Cook, Executive Oficer

Ral ph Shadwel |, Seni or Deputy County Counsel
Selinda Hurtado-M Il er, Reporting



ClVIL SERVI CE COW SSI ON M NUTES
Sept enber 6, 2000

1:45 p. m CLOSED SESSI ON: Di scussi on of Personnel Matters and Pendi ng
Litigation
2:30 p.m OPEN SESSI ON: Room 358, 1600 Pacific H ghway, San Di ego,

California 92101

PRE- AGENDA CONFERENCE

Di scussion |ltens Cont i nued Ref erred W t hdr awn
3,6,7, 13,17 8,9 5

COMVENTS Motion by Dixon to approve all itenms not held for discussion;

seconded by Newran. Carri ed.

CLOSED SESSI ON AGENDA
County Admi nistration Center, Room 458
(Notice pursuant to Government Code Sec. 54954. 2)
Menbers of the Public nay be present at this
| ocation to hear the announcenent of the
Cl osed Sessi on Agenda

A Comm ssi oner Di xon: Janes Gattey, Esq., on behalf of Frank
Gll, Correctional Deputy Probation Oficer 1l, appealing an
Order of Suspension and Charges fromthe Departnent of Probation.
B

Ral ph Shadwel | , Seni or Deputy County Counsel: Update on
recent litigation relating to Dave Lopez, Jim Parks, Robert
Roberson and Larry Stal ey.

REGULAR AGENDA
County Adm nistration Center, Room 358

NOTE: Five total mnutes will be allocated for input on Agenda
items unless additional tinme is requested at the outset and it is
approved by the President of the Conmm ssion.

M NUTES

1. Approval of the Mnutes of the regular neeting of August 16, 2000.

Appr oved.
CONFI RVATI ON OF ASSI GNMENTS AND REASSI GNVENTS
Assi gnnent s
2. Comm ssioner Austin: Daniel Mrales, S. E. |I.U Local 2028 on behal f of
Karl Rosenkranz, Buil ding Mintenance Engi neer, appealing an O der of
Suspension fromthe Departnment of General Services.

Confi r ned.



Reassi gnnment s

3. Comm ssioner Pate as hearing officer in the appeal of CGeorge Dean from
an Order of Suspension and Charges fromthe Departnent of Probation.
Comm ssi oner Di xon previously assigned.

Todd Tappe, Esq. requested that this matter be re-assigned back to
Comm ssi oner Di xon stating that Comm ssioner Di xon recently heard a
simlar case and would therefore be famliar with |like circunstances.

The Conmm ssioners explained that they are appointed on a rotating
basis and in keeping with precedence and fairness, a Conm ssioner
shall not be selectively assigned to a matter upon the request of any

party.

Motion by Dixon to confirm assignnent to Pate; seconded by
Newman. Carri ed.

4. Comm ssi oner Newman as hearing officer in the appeal of Murice
Jackson froman alleged punitive transfer in the Departnent of Probation.
Comm ssi oner Pate previously assigned.

Confi r med.
W THDRAVWAL S
5. Comm ssi oner Austin: Everett Bobbitt, Esq. on behalf of Beverly

Cul l en, Sheriff's Deputy, appealing an Order of Suspension fromthe
Sheriff's Departnent.

W t hdr awn.
DI SCI PLI NES
6. Comm ssi oner Di xon: Janes Gattey, Esq., on behalf of Frank GII,
Correctional Deputy Probation Oficer |11, appealing an Order of Suspension

and Charges fromthe Departnent of Probation
FI NDI NGS AND RECOMMENDATI ONS:

Enpl oyee was charged with Cause | — conduct unbecom ng an officer of
the Probation Departnent (failure to notify supervisor of a physical
contact with a detainee); Cause Il — failure of good behavior; and
Cause IIl — acts inconpatible with and inimcal to the public service.
Enpl oyee has been a Correctional Deputy Probation Oficer for over 12
years. | n Decenber of 1999, he was reassigned to Juvenile Hall where
he had previously served for one year in 1994. |In January, 2000,

Enmpl oyee was the shift leader in unit 100 in Juvenile Hall. On that
norning a particul ar detai nee was expelled fromthe norning session of
school and returned to his assigned room This particul ar detainee
was known for his unruly behavior, and after being returned to his
room repeatedly yelled and banged on the door with his sandals. Soon
thereafter, Enployee opened the detainee’s door and directed himto
deliver the sandals. Detainee refused, exhibiting aggression and
defiance. Enployee requested that another CDPO conme to the roomto



wat ch and assist. Enployee grabbed detainee’s arm above the el bow

wi th one hand and at the wist with the other, at which point,
det ai nee agreed to conply. The next evening, detainee s nother
conpl ai ned that her son had been choked, which the Departnent
concluded was a false allegation. However, the Departnent’s

i nvestigation concluded that Enpl oyee viol ated Departnent policies by
failing to immediately report the incident to a supervisor, failing to
docunent the incident, failing to refer detainee for a nedical

eval uation/treatnment and failing to provide detainee with a grievance
form (which he allegedly had demanded).

The Departnent concl uded that Enpl oyee’s conduct during the incident
was in conpliance with the Departnent’s policies and procedures.

Enpl oyee mai ntai ned that the physical contact at issue was not the
type that required reporting, docunenting and referring for nedical
eval uation/treatnment. The Departnent agreed that not every physi cal
contact involves the Departnent’s reporting, etc. Accordingly, the
primary issue was what |evel of physical contact required foll ow up.
The Departnent’s general policies and procedures and Juvenile Hall’s
policies and procedures provide little guidance regarding the |evel of
physi cal contact that needs to be reported. |In fact, the testinony at
the hearing that indicated CDPCs erred on the side of reporting

physi cal contacts that did not result in pain or injury, appeared nore
to do with their concern about an anbi guous standard and arbitrary
supervisorial interpretation. It is also relevant that Enployee was
recently reintroduced to the environnent as a shift | eader w thout
updated training in the nuances of the Departnent’s expectations in
Juvenile Hall. Accordingly, the hearing officer concluded that there
was insufficient evidence that Enpl oyee violated Section 9.12.3 of the
Juvenile Hall policies and procedures regarding contact wwth a
det ai nee.

A separate and distinct issue arose regardi ng backpay. Enployee was
served with a “Notice of Intent to Suspend” and “Proposed O der of
Suspensi on and Charges” which called for fifteen 8-hour workdays of
suspensi on commenci ng on April 23, 2000. Enployee initiated serving
hi s suspension on April 25, 2000 (prior to a Skelly Conference),
taking six days off fromwork fromApril 25, 2000 to May 2, 2000. The
Departnent deened Enpl oyee’ s absence as si x days of Leave Wt hout Pay.
On May 24, 2000 Enpl oyee was served with an “Order of Suspension and
Charges” calling for a nine 8-hour workday suspensi on comrenci ng on
May 31, 2000. Counsel for Enployee requested back pay for fifteen
(15) days of suspension rather than nine (9) days of suspension should
his client prevail.

It was therefore recommended that the Order of Suspension be reversed;
t hat Enpl oyee be rei nbursed for back pay and benefits plus interest
for nine eight-hour workdays (72 hours) |ess any anount received from
enpl oynment during the suspension in accordance with this proposed

deci sion; that Enpl oyee not be awarded back pay or benefits for his
absence from April 25, 2000 to May 2, 2000; that this proposed

deci sion shall becone effective upon the date of approval by the G vil
Servi ce Comm ssion; and that the Conmm ssion approve and file this
report.



Motion by Di xon to approve Findings and Concl usi ons; seconded by
Newman. Carri ed.

RECONSI DERATI ON

7. WIlliam Songer, Deputy County Counsel, on behalf of the Departnent of
Probation, requesting reconsideration of the Conm ssion's decision to grant a
Rule VI1 hearing to Maurice Jackson, a Senior Probation Oficer alleging a
punitive transfer by the Departnent of Probation. (CSC Mg. of 08/16/00.)

RECOMVENDATI ON:  Consi der request fromthe Departnent of Probation.

Todd Tappe, attorney for Appellant cane before the Conmi ssion
regardi ng reconsi deration of the Comm ssion’s August 16, 2000 deci sion
whi ch granted Appellant a hearing. M. Tappe naintai ned that
Appel I ant was di sciplined by the Departnent and that by not granting
hima hearing violates Appellant’s due process.

The Conmmi ssion requested advice from Deputy County Counsel, Ral ph
Shadwel I . M. Shadwel | explained that there were two i ssues before
the Comm ssion: (1) reconsideration of the previous determnation to
grant a hearing; and (2) If reconsideration is granted, and the
guestion of disciplinary action taken by the Departnment is unclear, a
pre-hearing can be conducted to determ ne whether or not Appellant’s
transfer was punitive in nature.

Larry Cook, Executive Oficer, reconmmended that the Comm ssion grant
the request for reconsideration and assign a Comm ssioner to conduct a
Rul e VIl pre-hearing conference to determ ne whether or not

di sciplinary action had been taken agai nst Appellant. The pre-hearing
would be limted to that issue only, and the hearing officer would
then bring his decision back to the full Conmm ssion to determ ne

whet her or not to conduct a full Rule VII hearing (or in the
alternative, a Rule Xl investigation).

Comm ssi oner Newman noved for reconsideration, seconded by

Comm ssioner Brummtt. Before voting however, Conm ssioner Di xon
anended the Motion: He noved to reconsider and conduct a pre-hearing
conference to determ ne the discipline issue at which tine a decision
woul d be made by the Conmmission to conduct a Rule VIl hearing or Rule
Xl investigation.

Motion by Di xon for reconsideration and to conduct a pre-hearing
conference; seconded by Brummtt. Carried.

DI SCRI M NATI ON
Conpl ai nts
8. Yvonne Carla Hand, fornmer Legal Assistant |, Ofice of the District
Attorney, alleging age, race, and disability discrimnation by the Ofice
of the District Attorney.
RECOMVENDATI ON:  Assign an Investigating O ficer and concurrently
appoint the Ofice of Internal Affairs to conduct an investigation and
report back.

Staff recomrendati on approved. Conm ssioner Di xon assigned.



9. Edw n Vargas, former Aging Program Specialist Il, Health and Human
Servi ces Agency, alleging gender, race, national origin, and sexual
orientation discrimnation by the Health and Human Servi ces Agency. (See
al so No. 18 bel ow.)

RECOMVENDATI ON:  Assign an Investigating O ficer and concurrently
appoint the Ofice of Internal Affairs (OA) to conduct a

di scrimnation investigation and report back. Hold OA's

i nvestigation in abeyance pending the conclusion of the Departnent of
Fai r Enpl oynent and Housing's investigation.

Staff recommendati on approved. Conm ssioner Brummtt assigned.

SELECTI ON PROCESS

Conpl ai nts
10. Rick Pinckard, Esq., on behalf of Benjam n Bensoul, MD., forner
Psychiatrist 111, appealing the Health and Hunan Servi ces Agency's
sel ection process regarding the Psychiatrist Il1l classification.

RECOVMVENDATI ON:  Deny Request.
Staff recommendati on approved.

11. Fred Fox, S.E. l.U. Local 2028, on behalf of Eric Enell, Code
Enforcement O ficer 11, Departnent of Planning and Land Use, appealing his
non-sel ection as a Code Enforcenent Coordi nator by the Departnent of

Pl anni ng and Land Use.

RECOVMVENDATI ON:  Deny Request.
Staff recommendati on approved.

12. Fred Fox, S.E. 1.U. Local 2028, on behalf of Mark Lew s, Waste
Managenment Coordi nator, Department of Environnmental Health, appealing his
non-sel ection as a Code Enforcenent Coordinator by the Departnent of

Pl anni ng and Land Use.

RECOVMVENDATI ON:  Deny Request.
Staff recommendati on approved.

Fi ndi ngs
13. Comm ssioner Brummtt: Thomas Gayton, Esqg., on behalf of Joann
DeBartol o appealing the Departnent of Probation's non-selection of her for
the classification of Correctional Deputy Probation Oficer |

FI NDI NGS & RECOMVENDATI ON:

The sel ection process that Appellant contested was extensive,

consi sting of published requirements, a witten exam interviews and a
background check. Although her score was high on the witten exam



Appel | ant was not selected as a CDPO | because of information that
cane from a background check. The in camera review of the background
i nvestigation revealed that the information came from several sources:

records provided by Appellant, interviews and public records. It was
the cunul ative weight of the information that led to the Departnent’s
decision. It is therefore recommended that Appellant’s appeal be

deni ed; that this proposed decision shall becone effective upon the
date of approval by the CGvil Service Conm ssion; and that the
Commi ssion approve and file this report.

Motion by Brunmt to approve Findings and Reconmendati ons;
seconded by Di xon. Carried.

14. Karen Abbott, appeal of renoval of her nanme fromthe enpl oynent |i st
for Correctional Deputy Probation Oficer | by the Departnment of Human
Resour ces.

15. Sheila M oud, appeal of renoval of her name fromthe enpl oynent |i st
for Correctional Deputy Probation Oficer | by the Departnent of Human
Resour ces.

16. Scott Spykstra, appeal of renoval of his nane fromthe enploynent I|ist
for Corrections Deputy Sheriff by the Departnment of Human Resources.

RECOVMENDATI ON: Ratify item Nos. 14-16. Appellants have been
successful in the appell ate process provided by Cvil Service Rule
4.2. 2.

ltem Nos. 14-16 ratifi ed.

| NVESTI GATI ONS
Fi ndi ngs

17. Comm ssi oner Newman: Toni e Hyde, forner Housing Program Revi ew
Coor di nator, Departnment of Housing and Community Devel opment, requesting a
review of her former classification.

FI NDI NGS & RECOMVENDATI ONS:

Enpl oyee is a former Housing Program Revi ew Coordi nat or who bel i eved
that she was perform ng the duties of a Housing Program Analyst Il in
the Departnent of HCD. On July 17, 2000 Enployee filed with the

Commi ssion a tinely request for a classification hearing under Rule
XIl. She clained that for nore than a year she attenpted to initiate
a classification review fromHCD and later fromDHR  The first fornal
request she submtted to HCD was on February 24, 2000. One day |ater,
on February 25, 2000 she transferred to the District Attorney’s
Ofice.

Civil Service Rule XIl provides for five steps of classification
revi ew when an enpl oyee believes that he/she is working out of class.
During the course of the Rule Xl investigation, the investigating



of ficer thoroughly reviewed all verbal and witten information that
was available. One of the nore significant matters revi ewed was the
| anguage in Step 1 and Step 5 of Rule 12.5. Step 1 provides that an
enpl oyee may file a witten request to his/her appointing authority
within 60 days of such six-nonth period that enpl oyee all eges he/she
had been working out of class. The rule states that the six-nonth
period precedes the request. The Investigating Oficer interprets
this | anguage to nean that an enployee is eligible to request a
classification review even though she transferred fromthe Departnent
one day after filing her request. Since Enployee clained to have
wor ked out of class from February 12, 1999 through February 24, 2000,
the Investigating Oficer interprets the six nonths to be the period
i mredi ately precedi ng her request on February 24, 2000 (8/24/99 to

2/ 24/ 00) .

Step 5 of Rule 12.5 provides for three possible renedies should an
enpl oyee be successful before the Commission as a result of a
classification hearing. Two of those renedies do not apply in this case

since they require that the enployee still be enployed in the
departnent. The third possible renedy which relates to back pay, states
inpart ". . .if the involuntary working out of class continues beyond
six (6) mnmonths, the Commission may in its discretion order the
appointing authority to pay. . .for that period in excess of six (6)
nonths until the date of the Conm ssion decision. . .". The undersigned

| nvestigating Oficer interprets the above | anguage to nean that shoul d
Enpl oyee be successful in a Comm ssion hearing and if the Comm ssion
considered granting her back pay as provided for in the above-quoted
| anguage, the anount of back pay could not amount to nore than one day,
i.e. February 24, 2000, Enployee's last day of work at HCD before
transferring to the District Attorney's Ofice on February 25, 2000. 1In
this case the tine and expense involved in conducting a conplex DHR
classification review and Conm ssion hearing is not warranted. Had
Enpl oyee filed her request within sixty days after the first six nonths
of allegedly working out of class (2/22/99 through 8/12/99) she may have
been granted a renedy.

It was therefore recommended that the enployee’s request for a Rule
XI'l classification review hearing be denied; that the proposed
recommendati ons shall becone effective upon the date of approval by
the Gvil Service Comm ssion; and the Conmmi ssion approve and file this
report.

Motion by Newnan to approve Investigation Report; seconded by
D xon. Carri ed.

LI BERTY | NTEREST
Conpl ai nts
18. Edwi n Vargas, forner Aging Program Specialist Il, Health and Human

Servi ces Agency, requesting a Liberty Interest hearing regarding his
failure of probation in the classification of Aging Program Specialist II



in the Health and Human Servi ces Agency. (See also No. 9 above.)

RECOMVENDATI ON: Hol d i n abeyance pendi ng outcone of the discrimnation
matters.

Staff recommendati on approved.
OTHER MATTERS
Ext ensi on of Tenporary Appoi ntnents
19. Health and Human Servi ces Agency
2 Residential Care Wrker Trainees (Roxanne Farnmer & Maria O onso)
20. Hunman Resources
1 Admnistrative Analyst |11l (Ml ba Miyco)
21. Departnment of Parks and Recreation
1 Equi pnent Operator (Gene Perez)
22. Departnent of Public Wrks
A 1 Storekeeper Il (Sheila Ham Iton)
B. 1 Sr. CGvil Engineer (Howard Sall enbach)
RECOMVENDATI ON: Ratify Item Nos. 19-22.
ltem Nos. 19-22 ratified.
Ratification of Medical Provider
23. Ratification of Gerard Sunprer, Ph.D. as an additional nane to the
list of nmedical providers to be used for fitness for duty and pre-
enpl oynment eval uations at the request of the Departnment of Human Resources.
RECOMVENDATI ON: Ratify Provider.
ltem No. 23 ratified.

24. Public Input. Wendell Prude, SEIU Local 2028, addressed the
Commi ssi on regardi ng Reconsi deration issues brought before the Conmm ssion.

ADJOURNMENT:  4:00 P. M
NEXT MEETING OF THE Cl VIL SERVI CE COW SSI ON W LL BE OCTOBER 4, 2000.



